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THE PRESENT CALIFORNIA USURY LAW’ 


By Laurence W. Beilenson, of the Los Angeles Bar 


HE confusion which existed as to the status of the California Usury Law 

following the constitutional amendment of 1934 has been largely cleared 
away by two recent cases. Although there is still room for clarification of 
important aspects of the law regarding interest, its major outlines are now well 
defined. 


In Penziner v. West American Finance Company, 94 C. D. 580, decided No- 
vember 24, 1937, the Supreme Court held that the Usury Law,? passed by the 
people as an initiative measure in 1918, was not repealed by the adoption by the 
people at the election of November, 1934, of a new Section 22 of Article XX 
of the Constitution of California,? and except as to the classes of lenders exempted 
in Section 22, the Usury Law was still in force, except where in conflict with 
Section 22. 


In Wolf v. Pacific Southwest Discount Corporation, 94 C. D. 594, decided 
the same day, the Supreme Court held that the Usury Law was repealed as to 
the classes of lenders exempted by Section 22.4 


The Penziner decision overruled Fenton v. Markwell & Co., 11 Cal. App. 
(2d) 755, decided by the Appellate Department of the Los Angeles Superior 
Court.5 Although the Fenton opinion was convincing in its logic, the Supreme 
Court probably more nearly approximated the intention of the average voter 
in the election of November, 1934.6 Certainly, the argument in support of the 
constitutional amendment in the pamphlet accompanying the ballot gave no indi- 
cation of a repeal, but rather the reverse. 


It is not our purpose in this article to discuss the reasoning by which the 
decisions were reached, but rather to show the present state of the combined 
initiative measure and constitutional amendment as to each class of lenders as 
established by these cases. 


For clarity, we shall refer to the Usury Law, passed in 1918, as the “1918 
Act”, and the constitutional amendment passed in 1934, as the “1934 Amendment”. 
All lenders not specifically exempted by the 1934 Amendment are included within 
the combined laws,’ and are referred to as the “non-exempt lenders”. The exempt 
lenders are treated under separate headings hereinafter. 


1. The writer is indebted to Paul E. Iverson for help in the research for this article. 
2. Deering’s Gen’l Laws 1931, Volume Two, p. 1908, Act 3757. 
3. Statutes 1935, p. Ixxxi. 


4. This followed the previous decision to the same effect, Matulich v. Marlo Invest- 
ment Co., 7 Cal. (2d) 374. 

5. Fenton v. Markwell & Co. was followed in aay ag v. Reidy, 84 C. A. D. 319, 
and in Wolf v. Pacific-Southwest Discount Corp., 88 C. A. D. 51. 

6. The desire of the Supreme Court to uphold the ee Law as the expressed 
public policy of the people of the state was shown in Wallace v. Zinman, 200 Cal. 585, 
In re Washer, 200 Cal. 598, and Beneficial Loan Society v. Haight, 215 Cal. 506. 

7. However, there is an exception in the case of corporate bonds issued pursuant to 
permit under the Corporate Securities Act or the Public Utilities Act. Although the ad- 
vancing of money to the corporate makers of these bonds would logically be regarded as 
a loan, the transaction is treated as a sale and is not subject to the Usury Law. In re 
Washer, 200 Cal. 598, 605; Beneficial Loan Society v. Haight, 215 Cal. 506, 509. 
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BARRISTERS SPONSOR JANUARY MEETING 


R. ARTHUR RUGH, honorary lecturer at Yenching University, Peiping, 

China, and since 1903 prominent in Chinese educational circles, has been 
secured by the Junior Barristers as the principal speaker for the January dinner 
of the Los Angeles Bar Association, traditionally in charge of the younger mem- 
bers of the Association. 


Among important items of committee dork during the past month has been 
the appointment of a special committee under the chairmanship of Maurice Hindin 
to cooperate with the American Citizenship Committee of the American Bar 
Association in directing locally the American Bar Association’s speaking cam- 
paign on the problems of American citizenship. This program will culminate 
on a National Citizenship Day proposed to be proclaimed for June 21, 1938, 
the 150th anniversary of the date on which the State of New Hampshire bec«me 
the ninth State to ratify the Constitution of the United States. A special program 
is planned for the day, including a broadcast on a nation-wide radio hook-up, in- 
cluding the President of the American Bar Association and other distinguished 
citizens as speakers. Speakers are now available locally to address civic and other 
organizations and a series of radio broadcasts is planned for the near future. 


The Education Information Committee, under the chairmanship of Douglas 
C. Gregg, has been particularly active during the past month, meeting with 
committees of the State Bar and contacting and speaking to groups of local 
high school students. 


The regular monthly breakfast meeting featured Mr. John O’Melveny who 
talked on January 19, 1938, on the subject of “Office Management and Fees.” 
A large group of Junior Barristers turned out to hear him. Samuel Gates, 
Chairman of the Program Speakers Committee, received an appointment to 
Washington during the month and Richard R. Von Hagen was appointed as 
Chairman to succeed him for the balance of the year. 


Among events calendared for the immediate future are the annual election 
meeting which will be held late in February, and a dinner dance at a time and 
place yet to be selected, for the members of the Executive Council. 
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THE NON-EXEMPT LENDERS 


The 1918 Act contains five sections. Certain portions of Section 3 were 
held unconstitutional by the Supreme Court.8 The law as it stood before the 1934 
Amendment (after giving effect of the decisions of the Supreme Court in 
Wallace v. Zinman and In re Washer) may be briefly summarized. 


Section 1. The legal rate upon the loan or forebearance of money is 7 per 
cent. per annum, but parties may contract in writing for not to exceed 12 per 
cent. per annum.® 


Section 2. The maximum rate on loans or forbearances of money is 12 
per cent per annum. In the computation of interest, it shall not be compounded, 
nor shall interest be construed to bear interest except by a signed written 
instrument to that effect. Agreements in conflict with the section are void as 
to their interest provisions; interest may not be recovered; and the maturity 
date of the debt may not be accelerated. 


Section 3. One who has paid interest in excess of the allowable amount 
under Sections 1 and 2, may recover from the one to whom he has paid the 
interest, treble the amount of all interest paid, if he brings the action in one 
year afer payment.’® A violation of Sections 1 and 2 is a misdemeanor. 


Section 4. Repeals Sections 1917-1920 inclusive of the Civil Code and all 
acts and parts of acts in conflict with the 1918 Act. 


Section 5. Names the law the “Usury Law”. 


The 1934 Amendment has four paragraphs. 


Paragraph 1 is substantially the same as Section 1 of the 1918 Act except 
that it reduces the maximum rate to 10 per cent. 


Paragraph 2 is substantially similar to the first portion of Section 2 of the 
1918 Act except that it fixes the maximum rate at 10 per cent. Differences 
will be noted hereafter, but the substance is the same. Paragraph 2, however, 
unlike Section 2, has no provisions as to compound interest, does not provide 
that the interest is void or cannot be recovered, and has no provision affecting 
the acceleration of the debt. Section 3 of the 1918 Act finds no counterpart 
in the 1934 Amendment. 


Paragraph 3 exempts certain classes of lenders and allows the legislature 
to regulate them. These provisions will be treated separately hereinafter. 


Paragraph 4 provides that the 1934 Amendment supersedes laws in conflict 
with it. 


The Supreme Court decided in the Penziner case that the 1918 Act and the 


8. Wallace v. Zinman, 200 Cal. 585; In re Washer, 200 Cal. 598. 

9. Although where the rate of interest is in excess of 7 per cent. per annum, interest 
charged without a written provision therefor is void to the extent it is not in writing, 
neither the treble damage provision nor the other penalties apply if the rate is under 
12 per cent. per annum. Lewis v. Pacific States Sav. & Loan Co., 1 Cal. (2d) 691; 
Finley v. Wyatt, 113 Cal. App. 233 

10. Payments made within more than one year but within less than two years may be 
recovered but not trebled. Taylor v. Budd, 217 Cal. 262 (overruling Douglas v. Klopper, 
107 Cal. App. 765); Babcock v. Olhasso, 109 Cal. App. 534. For the accounting methods 
for the purpose of the statute of limitations, see Westman v. Dye, 214 Cal. 28. There is no 
statute of limitations applying to the defense of usury on unpaid interest. Richlin v. 
Schleimer, 120 Cal. App. 40. 
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1934 Amendment both stand; that they are to be construed together; and that 
the provisions of the 1918 Act are still in effect except where inconsistent with 
the 1934 Amendment. In the light of this decision, let us see what the com- 
bined statutes provide as to loans and forebearances of money. 


In the absence of contract, the rate of interest is 7 per cent. per annum. 


Where there is no written contract, the maximum rate of interest is seven 
per cent. per annum. 


. 
Where there is a written contract, the maximum rate of interest is ten 
per cent. per annum. 


In the computation of interest, it shall not be compounded, nor shall interest 
be construed to bear interest except by a signed written agreement to that 
effect. This provision is found in Section 2 of the 1918 Act, and although not 
directly involved in the decision of the Penziner case, would seem to be within 
its meaning. The provision against compounding, however, only applies if as a 
result thereof the rate exceeds the maximum rate allowed.™ 


There is a difference in language in the 1918 Act and the 1934 Amendment 
concerning charges on the loan. Section 2 of the 1918 Act prohibits taking 
more than the maximum rate “directly or indirectly” or “in any other manner 
whatsoever”. The 1934 Amendment prohibits the receipt of more than 10 per 
cent. per annum “by charging any fee, bonus, commission, discount or other 
compensation”. However, since the decisions under the 1918 Act arrived at 
the same result as the language of the 1934 Amendment,” the two acts are 
consistent in this respect, and the law as it existed under the 1918 Act probably 
applies. The loan is usurious no matter what euphemism is employed to cover 
the excess over the maximum rate of interest. 


It will be noted that the 1934 Amendment prohibits the taking of more than 
10 per cent. per annum by way of “discount”. Although a “discount” is 
usually in connection with a sale of paper and not a loan, it is believed that the 
well-established principle that a bona fide sale of valid existing paper, or any 
other actual sale of property, is not usurious, no matter how high the discount 
or profit,’* still prevails. The prohibition in the 1934 Amendment is not 


ll. Lewis v. Pacific States Sav. & Loan Co., 1 Cal. (2d) 691; Haines v. Commercial 
Mortgage Ceo., 200 Cal. 609, 616, 625. However, at the maximum rate, compounding 
makes the loan usurious. Martin v. Kuchler, 212 Cal. 536; Curtis v. Thaxter, 204 Cal. 439; 
Haines v. Commercial Mortgage Co., 200 Cal. 609, 616, 625; English v. Culley, 85 Cal. 
App. 291. Also at the maximum rate, a contract for interest in advance is usurious. 
Taylor v. Budd, 217 Cal. 262. 

12. Haines v. Commercial Mortgage Co., 200 Cal. 609, 617; Blodgett v. Rheinschild, 
56 Cal. App. 728, 732; Rice v. Dunlap, 205 Cal. 133; Rosemead Co. v. Shipley Co., 
207 Cal. 414; Westman v. Dye, 214 Cal. 28; Community Lumber Co. v. Chute, 215 Cal. 
268; Wallace v. Zinman, 200 Cal. 585, 597; San Joaquin Finance Corp. v. Allen, 102 
Cal. App. 400; Henning v. Akin, 91 Cal. App. 246; Babcock v. Olhasso, 109 Cal. App. 
534; Smith v. Cavaglieri Mortgage Co., 111 Cal. App. 136; Haweis v. Baddour, 121 Cal. 
App. 437. 

13. Baker v. Butcher, 106 Cal. App. 358; O. A. Graybeal Co. v. Cook, 111 Cal. App. 518; 
Pacific Finance Corp. v. Lauman, 95 Cal. App. 541; Murphy v. Agen, 92 Cal. App. 468; 
Berger v. Lodge, 90 Cal. App. 19; Verbeck v. Clymer, 202 Cal. 557; Weintraub v. Soronow, 
115 Cal. App. 145, 151; Wilson v. French Company, 214 Cal. 188; Ricker v. Fay Securities 
Co., 110 Cal. App. 750; Giometti v. Etienne, 132 Cal. App. 602; Rose v. Wheeler, 140 
Gal. App. 217; Lagoria v. Yerxa, 96 Cal. App. 111. See also Lamb v. Herndon, 97 Cal. 
App. 193. A guaranty on such a sale does not necessarily render the transaction 
usurious.’ It is only evidence to support the theory of a loan. The same is true of 
payment of compensation by the maker to the purchaser. O. A. Graybeal Co. v. Cook, 
111 Cal. App. 518; Blackmore Inv. Co. v. Johnson, 32 F. (2d) 433 (C. C. A. 9). 
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against receiving more than 10 per cent. per annum upon a discount of paper, 
but against receiving more than 10 per cent. per annum upon the loan or 
forbearance of money where a portion of the charge is by way of discount on 
the loan. Unless, therefore, there is a loan or forbearance of money, there is no 
basis for the claim of usury. 


Nor do we believe that the law is altered as to charges made the borrower 
by the lender for reimbursement for legitimate expenses in connection with the 
loan, which if counted as interest would bring the rate above ten per cent. 
The 1934 Amendment provides that the 10 per cent. maximum rate shall not 
be exceeded by the lender’s charging the borrower “other compensation”. The 
cases hold that reimbursement for such legitimate expenses is not counted as 
interest.1* The basis of the decisions is that such reimbursement is not pay for 
the use of the money. Therefore, the language of the 1934 Amendment should 
not alter the rule. 


The Supreme Court directly decided in the Penziner case that the remedial 
provisions of the 1918 Act remained a portion of the combined law. Therefore, 
the provisions in Sections 2 and 3 of the 1918 Act against recovery of interest 
in a usurious transaction, against acceleration of the maturity of the debt for 
non-payment of interest, and for the treble interest penalty are a part of the 
combined law. The criminal sections of the old law, although not directly in- 
volved, are still in force as a necessary corollary of the decision. 


We conclude, therefore, that the effect of the Supreme Court’s decision in 
the Penziner case, as to the non-exempt classes of lenders was to leave the 
1918 Act in complete effect with the maximum rate amended to 10 per cent. 
per annum. 


THE EXEMPT LENDERS 


As previously noted, the third paragraph of the 1934 Amendment provides 
for exemption of certain classes of lenders. The Supreme Court decided in 
W olf v. Pacific Southwest Discount Corporation, 94 C. D. 594, as follows: 


1. The 1934 Amendment repealed the 1918 Act as to the lenders exempted 
by paragraph 3 of the 1934 Amendment. 


2. Laws governing the rate of interest of the exempt classes of lenders 
passed by the legislature either before or after the 1918 Act, but before No- 
vember, 1934, have no effect. It had previously been held in Beneficial Loan 
Society v. Haight, 215 Cal. 506, and in Crooks v. Peoples Finance Co., 111 Cal. 
App. 769, that the 1918 Act repealed previously existing laws affecting the rate 
of interest, and that the legislature had no power to legislate on the rate of 
interest after the 1918 Act. In the Wolf case, the Supreme Court necessarily 
decided that the 1934 Amendment did not revive statutes passed by the legis- 
lature before the 1934 Amendment, affecting the rate of interest of the exempt 
classes of lenders. 


3. The legislature has power to regulate the exempt lenders, but such 
legislation to be effective must be passed after the 1934 Amendment. 


14. Haines v. Commercial Mortgage Co., 200 Cal. 609, 616; Beneficial Loan Society, 
Lid. v. Haight, 215 Cal. 506, 517; Mortgage Guarantee Co. v. Patch, 116 Cal. App. 58; 
Connor v. Minier, 109 Cal. App. 770, 774; Niles v. Kavanaugh, 179 Cal. 98; Taylor v. 
Budd, 217 Cal. 262, 266. 

15. Cf. in re Halck, 215 Cal. 500, holding licensing provisions of Personal Property 
Brokers’ Act within the power of the legislature. 
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Our inquiry, therefore, is narrowed to two questions. Is there legislation 
affecting the class since November, 1934? Are these other relevant statutes 
which regulate the class? We shall deal with these questions as to each class 
of exempt lenders. 


State Building and Loan Associations.“ There is no new legislation. The 
rate of interest is unlimited.** 


Industrial Loan Companies. ‘These are companies specially incorporated, 
which in the regular course of business loan money and issue their own choses 
in action under the act authorizing their existence.4® In 1935 a statute was 
passed regulating their rate of interest which provides substantially :1® (a) The 
rate is 6 per cent. per annum in advance. (b) They may also require, as a 
condition of the loan, purchase of their certificates of investment. (c) They 
may also charge $2.00 for every $50.00 or fraction thereof loaned as a service 
charge. (d) They may purchase choses in action, secured or unsecured, chattel 
mortgages or conditional sales contracts, maturing within two years of date of 
purchase at any rate. 


Credit Unions.2° They may lend money to their own members at 1 per 
cent. per month, with no other charges except for insurance.*? 


Pawnbrokers. They are covered in a special act passed in 1935.2 “Every 
person, firm, or corporation engaged in the business of receiving goods in 
pledge as security for a loan is a pawnbroker.”*% The rate is 3 per cent. per 
month on loans not exceeding $300, and 2 per cent. per month on loans over $300, 
but a minimum charge of fifty cents a month may be made whatever the amount 
loaned. This includes all charges. Violation is a misdemeanor.** It is to be 
noted that the 1934 Amendment only excepted “duly licensed” pawnbrokers. No 
provision is made in the 1935 statute for licensing, but for a long time pawn- 
brokers have been required to have municipal licenses.2° Practically every city 
in California has authority to license pawnbrokers either under its charter 
or general law. The City of Los Angeles has such a licensing ordinance.”® 


Personal Property Brokers. The 1934 Amendment exempted “duly licensed” 
personal property brokers. In 1931, the Legislature passed a statute, completely 
revising the old statute on the subject, and providing for a rate of interest 
and a license by the Corporation Commissioner of such lenders. This was 
held inoperative in regard to its interest provisions as in conflict with the 1918 


16. Defined in Deering’s Gen’l Laws 1931, Vol. One, Act 986, p. 461. 

17. Federal Savings & Loan Associations are among the non-exempt lenders. The 
limits of space preclude a discussion of the power of the state to regulate their rate 
of interest. 

18. For their powers, limitations, etc. see Deering’s Gen’l Laws 1931, Vol. Two, Act 
3603, p. 1779. See also Chapter 734, Statutes 1935. 

19. Statutes 1935, Chapter 734, p. 2055. 

20. For the scope and characters of these companies, see Stats. 1927, p. 51; Stats. 
1935, p. 886, Ch. 227; Stats. 1937, p. 2403, Ch. 864. 

21. Stats. 1937, p. 2404, 

22. Stats. 1935, p. 1613, Ch. 538. 

23. Stats. 1935, p. 1613. 

24. As to the civil effect of a violation of these provisions see Levinson v. Boas, 
150 Cal. 185; Innes v. Goldwater, 30 Cal. App. 101. 

25. Levinson v. Boas, 150 Cal. 185. 

26. Los Angeles Municipal Code, Sec. 21.108. 
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Act,?7 but valid as to its licensing provisions.** In the Wolf case, supra, the 
Supreme Court held that the 1918 Act was repealed as to personal property 
brokers. Since there has been no legislation affecting this class since November, 
1934, they are free to charge any rate of interest, if duly licensed under the 
1931 Act, on transactions coming within the definition in the act.2® Transactions 
of this type by others than duly licensed personal property brokers, however, 
are subject to the 10 per cent. rate. 


State Banks. There is no new legislation. The rate of interest is un- 
limited.*° 


National Banks. These institutions are among the exempt class of lenders, 
according to the 1934 Amendment, and there has been no state legislation on 
the subject since that time. However, the language of the 1934 Amendment, in 
regard to national banks may be disregarded as surplusage, because they never 
were and are not now subject to state usury laws, but are governed in this 
regard by the Act of Congress commonly known as the National Banking Act.*! 


Section 85 of the National Banking Act®? provides that any national bank 
“may take, receive, reserve, and charge on any loan or discount made, 
or upon any notes, bills of exchange, or other evidences of debt, interest 
at the rate allowed by the laws of the State, Territory, or District where 
the bank is located, or at a rate of 1 per centum in excess of the discount 
rate on ninety-day commercial paper in effect at the Federal reserve 
bank in the Federal reserve district where the bank is located, which- 
ever may be the greater, and no more, except that where by the laws 
of any State a different rate is limited for banks organized under State 
laws, the rate so limited shall be allowed for associations organized or 
existing in any such State under this title. When no rate is fixed by 
the laws of the State, or Territory, or District, the bank may take, 
receive, reserve, or charge a rate not exceeding 7 per centum, or 1 per 
centum in excess of the discount rate on ninety-day commercial paper 
in effect at the Federal reserve bank in the Federal reserve district 
where the bank is located, whichever may be the greater, and such 
interest may be taken in advance, reckoning the days for which the note, 
bill, or other evidence of debt has to run.” 


The provision as to the Federal reserve bank may be disregarded as the rate 
so fixed is always lower. 


27. Beneficial Loan Society, Ltd. v. Haight, 215 Cal. 506. 

28. In re Halck, 215 Cal. 500. 

29. Personal property brokers are defined by Sec. 1, Act 5825, Deering’s Gen’l Laws 
1931, Vol. Two, p. 3134, as follows: 

“That every person or corporation engaged in the business of loaning or advancing 
money or other thing and taking in whole or in part as security for such loan or 
advance any chattel mortgage, bill of sale or other obligation or contract involving 
the forfeiture of rights in or to personal property, the use or possession of which is 
retained by other than the mortgagee or lender, or engaged in the business of loaning 
or advancing money or other thing, and taking either in whole or in part as security 
therefor any lien on, assignment of or power of attorney relative to wages, salary, 
earnings, income or commission, shall be held, and, for the uses and purposes of this 
act, is hereby declared and defined to be a personal property broker.” 

30. State trust companies are banks under the Bank Act. Deering’s Gen’l Laws 193], 
Vol. One, Act 652, Sec. 2, p. 219. 

31. Evans v. Nat'l Bank of Savannah, 251 U. S. 108, 64 L. Ed. 171; Schuyler Nat'l 
Bank v. Gadsden, 191 VU. S. 451, 48 L. Ed. 258. 


2 U. & CA, Title 12. p. 2. 
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Section 86 of the National Banking Act** provides: 


“The taking, receiving, reserving, or charging a rate of interest 
greater than is allowed by the preceding section, when knowingly done, 
shall be deemed a forfeiture of the entire interest which the note, bill, 
or other evidence of debt carries with it, or which has been agreed to 
be paid thereon. In case the greater rate of interest has been paid, the 
person by whom it has been paid, or his legal representatives, may re- 
cover back, in an action in the nature of an action of debt, twice the 
amount of the interest thus paid from the association taking or receiv- 
ing the same: Provided, That such action is commenced within two 
years from the time the usurious transaction occurred.” 

These sections have been substantially unchanged since their enactment in 
1864,34 and have been productive of a mass of litigation.*® 

Although the remedial provisions of the National Banking Act are con- 
trolling, and state statutes are ineffective in this regard,®® the state statutes 
are important in that the Act of Congress adopts their rates.°7 


The plan of Section 85 may be briefly summarized as follows: (a) When 
there is no state rate, the rate for national banks is 7 per cent; (b) when there 
is a general state rate, the rate is the same for national banks, except (c) if the 
state rate for state banks is higher than the general state rate, the rate for 
national banks is the same as the rate for state banks. 

Since, as previously shown in this article, the general rate in California is 
10 per cent. per annum, this is the rate in California for national banks, unless, 
since state banks are unlimited in rate, national banks are also unlimited. This 
requires an examination of the exact state of the California law as to state banks. 


The Penziner case definitely determined that the 1918 Act was repealed 
by the 1934 Amendment, as to the exempt lenders. There is, accordingly, no 
statutory law in California governing the rate of interest to be charged by state 
banks. 


The Constitution of California, by virtue of the 1934 Amendment, provides 
a general rate of 10 per cent. per annum; that such general rate does not apply 
to state banks; and that the legislature may regulate the rate of interest of state 
banks. The legislature has not acted. 


There is no doubt that the effect of the Constitutional provision is to leave 
state banks unregulated. If it can be regarded as an express legislative pro- 
vision to that effect, the law is settled that national banks are unlimited in 
their rate. 


In the leading cases of Daggs v. Phoenix Nat'l Bank, 177 U. S. 549, 44 
L. Ed. 882, the Supreme Court of the United States held that where by express 
statutory provision in a state, individuals could contract for any rate, national 
banks could do likewise. Cases to the same effect have been decided by our own 
Supreme Court and those of other states.°° Since the statute permits national 


33. U. S. C. A. Title. 12, p. 248. 

34. Tiffany v. Bank of Missouri, 18 Wall. (85 U. S.) 409, 21 L. Ed. 862. 

os 0.5, C. A, tite 12 oe 242-276. 

36. Evans v. Natl. Bank of Savannah, 251 U. S. 108, 64 L. Ed. 171; First Nat’! 
Bank v. McEntire, 112 Ga. 232, 37 S. E. 381; Slaughter v. First Nat’l Bank, 109 Ala. 157, 
19 So. 430; Florence R. R. v. Chase Nat’l Bank, 106 Ala. 364, 17 So. 720. 

37. Evans v. Nat’l Bank of Savannah, 251 U. S. 108, 64 L. Ed. 171. Where the state 
law makes compounding usurious, the same rule holds for national banks. Citizens Nat'l 
Bank v. Donnell, 195 U. S. 369, 49 L. Ed. 238. 

38. Hinds v. Marmolejo, 60 Cal. 229; California Nat'l Bank v. Gentry, 108 Cal. 148; 
Wolverton v. Exchange Nat’l Bank of Spokane, 11 Wash. 94, 39 Pac. 247; Guild v. First 
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banks to charge the same rate as individuals or state banks, whichever is greater, 
the same rule would apply if there is an express statutory provision that the rate 
charged by state banks may be unlimited. 


It may be argued that there is in California no express statutory declara- 
tion as to the rate of interest of state banks, and that the Constitution does no 
more than say that the legislature may regulate their rate of interest, which the 
legislature has failed to do; that there being no state rate “limited” for state 
banks, national banks are governed by the 10 per cent. general rate. This view 
might be supported by the use of the word “limited” in the National Banking 
Act, and by pointing out that the statute itself contemplates a possible inequality 
between state and national ‘banks. If the state law is completely silent, national 
banks under the Act of Congress are limited to 7 per cent., while state banks are 
free to charge any rate. 


Although the exact holdings of the cases do not conflict with this argument, 
the language is certainly against it. In Tiffany v. Bank of Missouri, 18 Wall. 
(85 U. S.) 409, 21 L. Ed. 862, it was held that where the general rate fixed 
by state statute was higher than the state rate for state banks, national banks 
could charge the higher rate. The court said that the purpose of the National 
Banking Act was to protect national banks from unfriendly legislation and to 
enable them to compete with state banks. 


In Nat'l Bank of Gloversville v. Johnson, 104 U. S. 271, a New York statute 
made loans over 7 per cent. usurious. By decision in New York, a sale of paper 
was not usurious, no matter what the rate. A national bank bought paper in 
New York by indorsement at a rate in excess of 7 per cent. Held: The 


transaction is usurious, because the Act of Congress applies to “discounts”, 
which includes sales with indorsements. The National Banking Act gives 
equality as to the rate, not the type of transaction. If the last statement is not 
true, since discounts are not covered by the state law, the 7 per cent. provision 
of the Federal law which applies in the absence of state statute, would govern. 
In either alternative, the transaction was usurious. 


In Daggs v. Phoenix Nat’l Bank, supra, the Supreme Court of the United 
States disapproved the portion of the opinion in Nat'l Bank of Gloversville v. 
Johnson, which held that the 7 per cent. clause of the Act of Congress applied, 
as not necessary to the decision, and said at page 885: “ ‘fixed by the law’ must 
be construed to mean ‘allowed’ by the laws, not a rate expressed in the laws”. 
This statement in the opinion was a dictum, but the Daggs case has been widely 
followed and quoted.*® 


Nat'l. Bank of Deadwood, 4 S. D. 566, 57 N. W. 499; Westminster Nat'l. Bank v. 
Graustein, 270 Mass: 565, 587. In First Nat'l Bank of Mt. Pleasant v. Duncan, 9 Fed. 
Cases #4804 (C. C. W. D. Pa.), the Pennsylvania law provided a general rate of 6 per 
cent and the same general rate for state banks, but by legislative charter certain state 
banks were allowed to charge 10 per cent. Held: such charters are statutes, and the 
rate for national banks is 10 per cent. To the same effect see the following case of the 
same name, 9 Fed. Cases #4805, in regard to an express provision in the charter of an 
unlimited rate. 

39. See note 38 supra. But see In re Wild, 29 Fed. Cas. p. 1211; #17645 (C. C. S. 
D. N. Y.) holding that the general 7 per cent. clause applied to corporate borrowers 
from national banks where the state law exempted such transactions from the state 
usury law. Directly contra is Penrose v. Canton Nat'l Bank, 147 Md. 200, 127 Atl. 852. 
Cited sometimes as contra, but really not in point is Union Nat'l Bank v. L. N. A. C. Ry. 
Co., 145 Ill. 208, 34 N. E. 135, 163 U. S. 325, 41 L. Ed. 177. See also: Bramhall v. 
Atl. Nat'l Bank, 36 N. J. L. 243 ; Moers v. American Exchange Nat'l Bank, 208 App. 
Div. 473, 203 N. Y. S. 727. 





ULLETIN 


rreater, 
he rate 


leclara- 
oes no 
ich the 
r state 
S view 
anking 
quality 
ational 
iks are 


ument, 
Wall. 
» fixed 
banks 
ational 
und to 


statute 
paper 
per in 
Was” 
unts”’, 
gives 
is not 
Vision 
overn. 


Jnited 
ille v. 
plied, 

must 
laws”. 
widely 


LOS ANGELES BAR ASSOCIATION BULLETIN 141 


The Daggs case further went back to the general interpretation of Tiffany 
v. Bank of Missouri, supra. If the reasoning of the Daggs case is followed, 
the rate for. national banks in California is unlimited, because certainly the 
California law “allows” state banks to charge any rate. The difficulty with the 
reasoning of the Daggs case is that it proves too much, because logically it 
deprives the 7 per cent. clause of the Act of Congress of any meaning.*° 


The question as to the rate allowed national banks on loans in California 
cannot be authoritatively answered. It can only be certainly said that the rate 
is either 10 per cent. per annum or unlimited. 


The National Banking Act covers not only loans, but also “discounts”, which 
have been held to include sales of paper.44 There are no statutory provisions in 
California covering the sale of paper, but under the decisions, a sale may be 
made at any rate.** Since the Act of Congress adopts the state law on the rate 
for all transactions covered by the Federal Act, and since in addition all state 
purchasers of paper may charge any sum on the sale, it would seem that the 
answer to the question as to what rate national banks may charge on the purchase 
of paper, is the same as for loans.4* However, the question is not free from doubt, 
and there is a logical argument that the rate is 7 per cent.** 


Our conclusions on the rate governing national banks in California are: 
On loans the rate is probably unlimited, but it may be 10 per cent. per annum. 
On purchase of paper the rate is probably unlimited, but it may be 10 per cent. 
per annum. There is, of course, a bare possibility that the rate may be seven 
per cent. on purchases, since the state law is completely silent on such transactions. 


Non-profit agricultural cooperative associations in advancing money to 
members in connection with such business.© There is no new legislation. 
The rate of interest is unlimited. 


Corporations securing money or credit from any Federal intermediate credit 
bank, organized and existing pursuant to the provisions of an Act of Congress 
entitled “Agricultural Credits Act of 1923”, as amended in loaning or advancing 
credit so secured. Such corporations in such transactions are exempted by the 
1934 Amendment, and there has been no state legislation since on this subject.*® 


CONCLUSION 


The limitations of space have prevented our discussing all the concomitant 
sources of litigation which accompany every usury law. However, the Supreme 
Court has clarified the status of practically all classes of lenders, insofar as the 
maximum rate of interest is concerned. 


40. That this was not intended see Farmers & Mechanics Bank v. Dearing, 91 U. S. 
29, 23 L. Ed. 196. 

41. Natl Bank of Gloversville v. Johnson, 104 U. S. 271 (with indorsement) ; 
Danforth v. Nat'l State Bank of Elizabeth, 48 Fed..271 (C. C. A. 3) (with indorsement, 
but dicta that the same result would be reached, if no indorsement). 

42. See note 13 supra. 

43. See cases in notes 37, 38 and 39; Daggs v. Phoenix Nat'l Bank, supra; Nat’l Bank 
of Gloversville v. Johnson, supra. 

44. In re Wild, supra, certainly supports this position. 

45. For the exact nature of the class covered by this exemption see Stats. 1935, 
p. Ixxxi. 

46. For the kind of corporations and transactions covered see U. S. C. A. Title 12, 
Sec. 1031, p. 896. 
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LET’S DOUBLE OUR MEMBERSHIP 


T is a significant fact that, during the very lean years, for most lawyers, (1930- 

1935) the Los Angeles Bar Association maintained its membership roll sur- 
prisingly well. True, a considerable number of members, for a variety of good 
reasons dropped out, but almost an equal number of new members, or the return 
of old members, took their places. There was a substantial increase in the 1937 
membership roll over 1936, due, in large part, to the vigorous 1937 campaign of 
the Membership Committee, SO that the Association begins the new year in a 
very healthy condition. 


It is encouraging to note greater public interest and approval of the more 
aggressive stand taken by the organized bar throughout the country in its efforts 
to improve the administration of justice; in its active part in matters of civic wel- 
fare, and, particularly, in its manifest determination to rid its ranks of those who 
have proved faithless to their trust. 


Members should not be satisfied with the mere payment of dues and serving 
on committees. Every member, we believe, should make a real effort to induce at 
least one lawyer in Los Angeles to join the Association in 1938. It takes less 
effort today to convince non-members of the advantages of membership than it 
did two years ago. Increased income from dues will permit the Association to 
carry out many desirable undertakings which now languish because the necessary 
revenue is lacking. 


A larger membership will enable the Association to speak with increasing 
authority and influence for the profession on all matters of vital importance to 
lawyers. There never was a time when complete organization of the Bar was more 
necessary ; when so many problems affecting the welfare of all were pressing for 
solution. Blind indeed, is the practitioner who does not, or will not, see the 
advantages that will flow from the organized effort the Bar is everywhere making 
to meet its responsibilities to the public, and to restore the profession of the law 
to the high esteem it formerly enjoyed. 
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LECTURE COURSE SERIES FOR LAWYERS 
TO BEGIN FEBRUARY 8 


HE interest displayed and the response received by the committee of the 

Bar Association having charge of the proposed series of lectures on various 
legal topics has been so encouraging that the Trustees have determined to pro- 
ceed with the program immediately. 


The following tabulation shows the number of lawyers who have stated 
that they are interested in taking each of the advanced courses: 


Corporate Procedure 

ke NNER ineeierrerrcete ses ees ihc toednhaadiipatahinciacalnslneap ecient tiie 248 
TE ER LED Saar ee eT IPT oi td Ren ce 193 
Constitutional Law 

Law of Labor Relations 

Bankruptcy and Reorganizations under Section 77B 

Federal Trial Courts, their jurisdiction and procedure 

Trade Practices 

Recent Federal Legislation 


The committee has determined to give the lectures on the advanced subjects 
in the order of their apparent popularity, and at the same time to give the 
elementary lectures designed for the younger practitioners. 


The advanced course will consist of a series of four lectures of two hours 
each on each subject; the elementary course will consist of fifteen subjects, 
each being covered in one lecture. One evening of each week will be devoted 
to the advanced course and one evening of each week to the elementary course. 


All lectures will be given from 7:30 to 9:30 P. M. in the large lecture 
room of Porter Hall, University avenue, University of Southern California, this 
room having been selected because of its ample capacity and its adaptability. 


In the advanced course a printed syllabus will be prepared by the lecturer 
and furnished to those in attendance. Facilities for taking notes will be 
available. 


At present only four series of four lectures each are being announced in the 
advanced course. If these prove successful, additional series will be arranged and 
announced prior to the expiration of the first series. 


ADVANCED COURSE 


The first series of four lectures each in the advanced course is as follows: 
February 8th, February 15th, February 23rd, and March 1lst—Corporate Pro- 
cedure under State and Federal Acts relating to issuance and public offering of 
securities, to be given by Paul Fussell, Esq. 


March 8th and March 15th—Wills—Paul Vallee, Esq. 
March 22nd and March 29th—Trusts—Walter L. Nossaman, Esq. 
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April 5th, April 12th, April 19th, and April 26th—Death and Succession 
Taxes—David Tannenbaum, Esq. 


May 3rd, May 10th, May 17th, and May 23rd—Income Taxes—Joseph D. 
Brady, Esq. 


ELEMENTARY COURSE 


The elementary course, consisting of a series of fifteen lectures for the 
younger practitioner, is as follows: 


February 10th—Appeals to the Supreme Court and District Courts of Appeal. 

February 17th—Preparation for Trial. 

February 25th—Motions and Ex Parte Applications. 

March 3rd—Preparation of a personal injury case, plaintiff and defendant. 

March 10th—Deferred Payment Contracts. 

March 17th—Bankruptcy and Reorganizations Under Section 77B of the Bank- 
ruptcy Act. 

March 25th—Taxation Problems. 

March 3lst—Federal Trial Procedure. 

April 7th—Organization of Corporations and Issuance of Securities. 

April 14th—Municipal Court Practice. 

April 21st—Criminal Trials. 

April 29th—Municipal Corporations. 

May 5th—Wills and Trusts. 

May 12th—Administration of Estates. 

May 19th—Non-jury Trials. 


The Board of Trustees has authorized the following charges: 


Advanced Course—$5.00 to members of the Los Angeles Bar Association 
for each series of four lectures. 


$10.00 to non-members of the Los Angeles Bar Association or affiliated 
associations for each series of four lectures. 


Elementary Course—$5.00 to members of the Los Angeles Bar Association 
for the entire series of fifteen lectures. 


$10.00 to non-members of the Los Angeles Bar Association or affiliated 
associations for the entire series of fifteen lectures. 


All funds received by the Bar Association, over and above the expense 
of conducting the course of lectures, will be ear-marked for future use 
by the Bar Association in educational work. 


Application blanks and complete list of lecturers for all courses will be 
mailed immediately to all members of the State Bar in Los Angeles County. 
Payment in advance for each series of lectures will be required, and upon pay- 
ment admission cards will be forwarded. 


The Committee on Lecture Courses, in charge of the details, is composed 
of the following: 


J. C. Macrartanp, Chairman, 
Harry J. McCiean, 

Gerorce W. Dryer, 

Maurice SAETA, 

Davip TANNENBAUM, 
HERBERT HAHN. 
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THE RIGHT TO PRIVACY’ 


By Maurice Saeta, of the Los Angeles Bar 


EADERS of the December number of the BULLETIN will be interested in a 

recent case on “the right of privacy” that is deserving of more than casual 
notice, viz., Fred Waring v. WDAS Broadcasting Station Inc., 194 Atlantic 
Reporter 631 (October 8, 1937, Pennsylvania). 

The facts briefly are Plaintiff, a conductor of an orchestra incorporated 
under the laws of New York as “Fred Waring’s Pennsylvanians, Inc.,” made 
records for Victor Talking Machine Company, upon which there appeared 
“Not licensed for radio broadcasting”. The defendant radio station broadcast 
the records. The plaintiff was granted an injunction enjoining the defendant 
from broadcasting them. The Supreme Court of Pennsylvania affirmed the 
decree. 

The majority opinion, after stating at some length that the plaintiff had com- 
mon law rights of property in his orchestra’s rendition of the songs, and saw no 
reason why the restrictions placed upon the use of the records should not be 
enforced, based its decision upon the grounds of unfair competition. 

Justice Maxey concurred in the conclusion of the majority opinion but not 
in all its rationale. He placed his conclusions solely and squarely upon the 
doctrine of the right to privacy, and then he proceeded to vigorously defend 
the doctrine. He says (p. 642) 


1. Article on “The Right of Privacy,” by Ewell D. Moore and H. Landon Morris. 
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“Fundamentally this is not a novel case, for the record exhibits an 
invasion of an ancient right. Whatever novelty there is arises from the 
fact that the invader is equipped with a modern instrumentality.” 

He proceeds to define the right to privacy (p. 644): 

“The phrase ‘the right to privacy’ is one that is easily misunder- 
stood; it does not possess the implication that appellant apparently 
gives it. It is not a protection only of those who ‘seek privacy,’ in the 
usual sense of the word. One who comes into equity demanding pro- 
tection of his right to privacy is not preliminarily required to show 
that he has tried to live the life of a recluse and to ‘hide his light under 
a bushel.’ The ‘right to privacy’ is, as already pointed out, best il- 
lustrated in those cases where those who objected to having 
their photographs copied, and where those who objected to having 
their telephone wires tapped, have severally sought and obtained 
equity’s protection against such invasions of their ‘right to privacy.’ 
Whether a ‘star’ is brilliant or dim, equity should (as it did in the 
instant case) prevent unauthorized persons from mechanically ‘hitch- 
ing their (creaking) wagons to it’.” 

After quoting at some length from the article by Warren and Brandeis, 
the Court states (p. 643): 

“Tt requires but little argument to show that, since a man has a 
right to withhold from all dissemination his thoughts, sentiments and 
emotions, no matter what their media of expression, he has a right to 
restrict or limit this dissemination.” 


At page 644: 


“Applying that principle to the instant case, it is my view that the 
plaintiff is entitled ‘to decide whether, and when, and how, and for 
whose advantage,’ his rendition of musical compositions shall be 
mechanically reproduced. The right to restrict the use of these discs 
to private use is unquestionably his.” 


DOCTRINE EXTENDED 


Hitherto, the doctrine has been invoked to prevent the unauthorized pub- 
lication of private letters or photographs on the theory that the individual had 
the right to be let alone—to be free from unwarranted publicity. But that is 
a far cry from the opinion of Justice Maxey that the plaintiff was entitled to 
an injunction to prevent a radio station from broadcasting records made by 
the plaintiff's orchestra, from interfering with the plaintiff’s “right to do as 
he pleased.” 

It is true that the basis for this novel extension of the doctrine is to be 
found in Warren and Brandeis’ article, but due credit should be given the Court 
for its boldness and courage. It is in the tradition of Jessel, M. R. 

Because the concurring opinion comes from a Court of great authority, 
and because of its fine literary quality, reminiscent of Holmes and Cardozo, it 
is not too much to expect that the doctrine will take on a new lease on life; 
that it will be used more liberally, particularly in the solution of some of the 
vexing problems raised by the prurient columnist, the candid camera fiend and 
the radio tattler.® 


2. Article by Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy,” 
4 Har. L. Rev. 193 (1890). 

3. For an interesting discussion of the possibilities of the decision, see “Legal Rights 
of Performing Artists,” by R. Homborg, translated from the French with an addendum 
by Maurice J. Speiser (1934). Mr. M. J. Speiser was chief counsel for the plaintiff in the 
Waring case. 
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MEMBERS JOINING THE LOS ANGELES BAR 
ASSOCIATION SINCE JANUARY 15, 1937 


Walter C. Allen 
George T. Altman 
W. N. Anderson 
Isadore Baker 
Samuel I. Barchas 
James E. Bednar 
William D. Behnke 
Britton Bowker 
Clarence S. Brooks 
Paul Burks, Jr. 
Bernard P. Calhoun 
Charles Chorna 

C. Hudson B. Cox 
Samuel J. Crawford 
Leo M. Daly 

Hyman O. Danoff 
Earl C. DeMoss 
Hodge Larmon Dolle 
Harrison M. Dunham 
Arthur L. Erb 

Alfred S. Gainsley 
Dana C. Geiselman 
Max E. Gilmore 
Maurice Goodstein 
Varian S. Green 
William F. Hall 
Carroll W. Harlan 
Robert Pusey Hastings 
John S. Haven 
Robert Hecht 
Benjamin W. Henderson 
Bates S. Himes 

John W. Holmes 
Charles R. Holton 
Leonard Horwin 
Armond Monroe Jewell 
George W. Johnson, Jr. 
Rodney Johnson 
Winthrop T. Johnson 
Berkeley F. Jones 
Thomas H. Joyce 
Marin T. Kristovich 
Wesley G. La Fever 
Louis Lieber, Jr. 
John Knuth Light 
Ralph L. Loeb 

David Lynn 


Richard C. Maddox 
DeWitt Manning 
Louise Mason 

Edward D. McCoy 
Francis Joseph McEntee 
John C. McHose 
Gilhome W. J. McMillan 
A. Harold Miller 

John B. Milliken 
Harold Lovelle Molony 
John H. Nelson 
Norman M. Newmark 
Van C. Niven 

Roy John Obringer 
Melvin B. Ogden 
Clarence Reed Ogg, Jr. 
Mario J. Perelli-Minetti 
Lawrence Dean Petty 
Roger Alton Pfaff 
Harry A. Pines 
Courtney C. Platt 
Walter R. Powers 
Marvin J. Rankin 

M. Logan Rich 

Henry C. Rohr 

Gerald P. Rosen 
Thomas Eugene Ryan 
George F. Schroeder 
Paul Sheedy 

Edwin L. Smith 
Gordon Stater 

Lewis T. Sterry 
Willard J. Stone, Jr. 
Hubert F. Sturdy 
Thomas R. Suttner 
Ernest Eugene Walker 
J. A. Walstrom 

Cyril A. Walton 
Beatrice M. Warner 
Thomas C. Webster 
Emmet H. Wilson, Jr. 
May Elizabeth Wood 
Margaret Woodson 
Fred C. Woody 
Stephen Wyckoff 
Richard K. Yeamans 
E. D. Yeomans 


(The above list does not include any reinstatements.) 
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OUR OBJECT ALL SUBLIME 
THE VAGRANCY STATUTE 
By Allan MacDonald Carson of the Los Angeles Bar 


T’S a crime to be-broke in California. On general principles most of us will 

heartily agree that such is this case. But when we are jailed for having no 
money and no job our agreement is not apt to be so general nor so hearty. 
Strictly speaking we probably cannot be sent to jail solely because we lack funds 
and a job, but under the present application of our vagrancy statute we can come 
dangerously close to such a situation. 

The question of our vagrancy statute is not a novel one for discussion. Words 
have been had on it before.1 Generally speaking it serves a worthy purpose in 
enabling the police to protect law-abiding citizens from the vagaries and depreda- 
tions of the unfit, the dissolute and the abandoned. No doubt we are better off 
because of this means of protection. The promotion of security and comfort is 
important to us. But are we justified in jeopardizing the safety, security and 
comfort of the less fortunate for the benefit of those more comfortably situated ? 

No complaint is here made concerning any subdivision of our vagrancy 
statute, Sec. 647 of the Penal Code, except subdivision 3 thereof, constituting as 


1See “Who is a Vagrant in California?” 23 Calif. L. Rev. 506. A reply to above 
article in 23 Calif. L. Rev. 616. The writer hazards a guess that a general search would 
reveal considerable comment on the topic, both legal and non-legal. 
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a vagrant: “Every person who roams about from place to place without any 
lawful business.” (California Indians apparently not excepted.) 


Taking the language of this subdivision 3 at its face value there is apparently 
no harm in the breadth thereof. Its constitutionality has been upheld on this 
ground.? In so upholding it the court did not apprehend that the qualification 
“without any lawful business” would receive too strained a construction in apply- 
ing it to persons roaming about from place to place. 


It would seem that merely being without a job is not being without any 
lawful business,® so that the statute apparently does not properly apply to one 
roaming about from place to place without a job and in search of one, if that 
is all the poor unfortunate happens to be doing. Yet it is against just that 
class of person that the statute is now being applied here in Los Angeles. 


Granted that we have a serious unemployment problem, granted that 
Southern California is the Mecca of the country’s indigent citizens, granted, too, 
that we don’t know what to do with them, that is no excuse for putting them 
in jail, unless, of course, we no longer care about liberty, freedom, etc. And 
there may be those who say we don’t. 


WHO IS A VAGRANT? 


In his reply to “Who is a Vagrant in California” (see note 1) Municipal 
Court Judge Alden Ames of San Francisco has stated that Sec. 647 is neither 
futile nor cruel in its application. It most certainly is not futile. Through 
the convenient breadth of subdivision 3 the Los Angeles police have been 
enabled to operate an efficient dragnet. That it is cruel the following case will 
serve to illustrate. 


A few weeks ago there arrived in the City of Los Angeles a young man 
of more than average intelligence, possessing unusual capabilities, unexceptionable 
character and a sensitive nature. To make the case more poignant it should 
be said that he was one to whom Haydn, Bach and Beethoven were constant 
companions, Mozart a hero. A Marchbanks out of Candida. The final lap 
of his journey had been made afoot from Santa Monica. He was sitting on a 
park bench resting his weary feet. It was broad daylight (9:55 A. M. to be 
exact). He was accosted by a police officer, who, finding the young man had 
little, if any, money, no job and no present place of abode, took him into 
custody. Whereupon he was held incommunicado all day at the Central Station, 
although he had given the name of a friend, was locked up for the night in 
Lincoln Heights Jail, was arraigned the next morning at Sunrise Court on a 
charge of vagrancy, was sentenced to serve 60 days, 30 of which were suspended, 
the only humane note being a reference of his sentence for a possible modifica- 
tion, and was subjected to all the humiliation and discomfort of a sensitive soul 
in jail, the discomfort being rendered nonetheless real by the fact that the toilets 
were in such a condition he was afraid to use them. And all this because in 
California “a person who roams about from place to place without any lawful 
business” is a vagrant. 


Now, in the first place, this young man was not roaming about from 
place to place. He had a definite objective, Los Angeles. In the second place, 
he was not without any lawful business. He had a specific purpose, obtaining 
employment in order to keep body and soul together and maintain himself with 
some reasonable degree of decency. He had arrived in Los Angeles as any law- 


“In re Cutler, 1 Cal. App. (2d) 273 
3Ex: parte McLaughlin, 16 Cal. App. 270, 116 Pac. 684. 
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abiding citizen of the United States has a right to arrive. To hold otherwise 
would be to discriminate between those who have money and those who have none, 


True, the police officer undoubtedly did not know of the young man’s 
penchant for Haydn, Bach and Beethoven or of his love for Mozart. It 
probably would have made little difference if he had. The fact that the young 
man was a student of music does not serve to make his case any the more unjust. 


“The particular subdivision of the statute which is being here con- 
sidered was evidently enacted to curb the wandering propensities of 
individuals who might offer a menace to the peace and well-being of 
society in any locality whereto they might repair.’’* 


There may be instances where a studious but penurious young man _ has 
proven a menace to the peace and well-being of society,® but to regard all such 
young men as potential menaces would be, to say the least, unfair. 


If the purpose of the statute is as stated in the Cutler case, it is submitted 
that the language of subdivision 3 of Sec. 647 of the Penal Code should be 
narrowed in breadth in order to better fit the purpose with less danger of 
misapplication. If, however, the purpose of the statute is in reality to prevent 
poor, but honest, citizens from seeking employment within the confines of this 
state, then let us be frank and stop all further talk of liberty, justice and 
equality. But perhaps we have already ceased to speak of such abstractions, 


4In re Cutler, supra, at page 280. 
5See Dostoievsky’s “Crime and Punishment.” 
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PAYS DAMAGES FOR SAVING A LIFE 


By E. W. Camp, of the Los Angeles Bar 


HARLES P. DUANE being persona non grata to the Vigilance Committee 

that took control of San Francisco in 1856, his banishment was decreed. 
An ocean-going tug took him in fetters through the Golden Gate and set him 
aboard a south-bound boat. He went ashore at Acapulco, so hat that tabasco 
tasted like orange ice. 


Within a few days, with no money and without a ticket, he boarded a north- 
bound boat. He was not a stowaway and made no attempt at concealment. After 
she was under way, a fellow passenger tendered the purser the fare to San 
Francisco for Duane. The purser refused the money and reported to Captain 
Pearson, who scratched his head and made his plan. Soon a sister ship, the 
Sonora, hove into sight, south-bound. She was hailed and halted. Her captain 
told Pearson that the Vigilantes were still in full control, and that Duane would 
be executed if seen in the city. So he was transferred to the Sonora, against his 
strenuous objections, and shortly found himself walking the too familiar streets 
of Acapulco. 


He now recalled that the longest way round is often the shortest way home, 
and somehow managed to get to Panama, across the Isthmus, to New York, and 
overland to San Francisco, where at last he arrived in February, 1860. The 
day of the Vigilantes had closed. 


Duane then proceeded in admiralty for a marine tort against the captain 
of the boat which had received him from the steam tug near the Golden Gate. 
He obtained a judgment against that captain and it was paid. He then moved 
against the captain of the steam tug in the same court, but Judge Hoffman 
held that the libel itself showed that those two captains had conspired and com- 
mitted a joint tort, so that recovery against one barred recovery from the other. 
(Duane v. Goodall, 1 Cal. Law Journal 283, Federal Cases No. 4105). 


Duane then libeled Captain Pearson for refusing him passage from Acapulco 
to San Francisco and for putting him aboard the Sonora. One reason for 
proceeding in admiralty may have been to avoid trial by jury. Judge Hoffman 
awarded $4,000 damages against Pearson, who appealed to the United States 
Supreme Court. (Pearson v. Duane, 4 Wall. 605.) 


The opinion notes that the case is interesting for certain novel views of the 
obligations of common carriers which the court is asked to sustain. The court 
states that perhaps Duane might have been refused passage; that having been 
allowed to come aboard openly he could not lawfully be put off after the boat 
had left port; if he wished to take his chances in San Francisco, it was not for 
Captain Pearson to prevent it; that the damages, however, were out of pro- 
portion to the injury and should be reduced from $4,000 to $50, each party 
paying his own costs in the Supreme Court. In other words, the saving of his 
life had not done him more than $50 damages. 
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BRING IN A NEW MEMBER 


It is not uncommon to hear this pointless remark: “Why should I join the 
Bar Association?” That one should seek a reason for not joining is almost incon. 
ceivable to those who give their time and effort for the good of the profession, 
Nevertheless, the fact remains, there is a great deal of inertia, lack of interest, and 
sometimes outright prejudice against the organized bar by the persons who bene- 
fit equally with those who do their duty and carry on the bar’s work. 

Lawyers owe it to themselves as well as to the public to give active support 
to all efforts to maintain a high standard of conduct and character among mem- 
bers of the Bar. This can be done only through the activities of an organized Bar, 
As to the duties of the bar we quote the statement of Mr. Justice Field of the 
Supreme Judicial Court of Massachusetts before the American Bar Association 
at Boston. He said: 

“Until some substitute is provided, the court expects bar associations to per- 
form the function of receiving complaints, investigating and reporting to the court 
those requiring judicial inquiry and I doubt if any substitute will ever be found 
which will wholly relieve bar associations of this duty.” 

Every member of the Los Angeles Bar Association is urged to bring in the 
application of at least one non-member in 1938. 
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UNAUTHORIZED PRACTICE IN 
OTHER STATES* 


Michigan: The 1937 Report of the Committee on Unauthorized Practice of 
the Law of the Detroit Bar Association just filed by its Committee consisting of 
Charles L. Goldstein, Sidney K. Meyer, Ezra H. Frye, Ben O. Shepherd and 
George E. Brand shows that the Detroit Trust Company case which has been 
pending for some time will be argued during the June term of the Supreme Court 
of Michigan. Briefs were completed and filed May 6th, 1937. This case in- 
volves the practice of drafting wills, trust agreements and trust company practice 
in probate court, especially. 

The Committee during 1937 has successfully prosecuted a real estate agent 
who broadcast that his attorney would render legal services in connection with 
transactions handled by him; a layman for preparing bills of sale and affidavits 
under the bulk sales law; a layman for accepting fees for instituting a divorce 
proceeding and another layman for using forms simulating court process. 


New Jersey: The Committee on Unauthorized Practice of the Law of the 
New Jersey Bar Association has recently presented a summary of its current 
activities in part as follows: 

“Our Association has continued its efforts against persons not 
members of the Bar, who appear before various bureaus and boards of 
tax appeals, try cases, examine witnesses and to all intents and purposes 
practice law. In a great many instances, we have been able to bring 
about a discontinuance of these acts and we are concerning ourselves 
with continued violations with the object of commencing proceedings in 
the Court of Chancery to restrain this practice in cases where the 
violation appears to be clear. 

“As a result of the presentation made by our Committee to the 
United States District Court for the District of New Jersey, the court 
has agreed to adopt rules of the kind which are now in effect in the 
United States District Court for the Eastern and Southern Districts. 
of New York. These rules regulate and limit the practice and restrict 
the solicitation and voting of claims in bankruptcy matters by collection 
agencies, creditors, committees and laymen. 

“At the June, 1936, meeting we presented our plan for the ap- 
pointment of a commission to investigate the practice of law in New 
Jersey, and to recommend a plan of bar government similar to that 
adopted and found to be so satisfactory in the State of Missouri. Our 
plans for this were going forward when we found that the importance 
of the subject had come to the attention of the Committee on the Inte- 
gration of the Bar of this association, with the result that our Com- 
mittee and the latter had joint conferences. Out of this came a plan 
for the integration of the bar in New Jersey presented by the Com- 
mittee of the latter to the mid-Winter meeting of this association and 
unanimously approved at that meeting. <4 


Wisconsin: In State ex rel. State Bar Association v. Outagamie Loan & 
Title Company, recently tried, but not yet decided, the evidence showed that this 
corporation for more than twenty years has been engaged in the business of 
conveyancing, drawing deeds, mortgages, satisfactions, releases, assignments, 
chattel mortgages, bills of sale and wills. The volume of work handled is in- 
dicated by the fact there were drafted in the year 1934 by the defendant cor- 


*Published by American Bar Association. 
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poration and its manager 542 instruments, 694 instruments in the year 1935 and 
586 instruments in the year 1936. The evidence disclosed further that the 
Appleton State Bank owns a majority of the stock of the defendant Title 
Company and that many of the legal clients of the latter were referred to it 
by the bank. It is appropriate in that connection to cite Fillbach v. F. N. Bank 
of Fennimore, 177 Wis. 520, 188 N. W. 655, in which a deed drawn for hire 
by a bank cashier proved to be defective and the bank was held liable for 
resulting damages in the amount of $850.00. 


Georgia: In the recent case of Ful-Kab Company v. The Atlanta Title & 
Trust Company, for $118.40 court costs, and $200.00 attorney fees, the Court 
of Appeals of the State of Georgia reversed the holding of the lower court, 
finding that, “It is not illegal and contrary to public policy for a title insurance 
company to contract to furnish attorneys at law to defend suits against parties 
involving titles it has insured. If such permission is refused there can be no 
recovery on the insurance.” 

The insurance company claimed that the Ful-Kab Company had refused 
to permit it to furnish attorneys to defend an attack on the title of property 
bought by the Ful-Kab Company that had been insured by the Atlanta Title 
& Trust Company. 


District of Columbia: November 16th, 1936, R. A. Harman, a Washington 
attorney, who has been active in cases to suppress the unauthorized practice of 
the law, filed in the United States District Court for the District of Columbia, 
(Holding an Equity Court, No. 62982), a Bill of Complaint for Injunction to 
Restrain Unauthorized Practice of Law by the Washington Daily News, a daily 
newspaper of Washington, D. C. 

The complaint charged that the publication advertised and otherwise 
publicly offered to “answer any question that may be asked of it concerning 
matters of fact or of law in connection with or about the legislation commonly 
known as the Social Security Law; that it will and does furnish the services of 
a stenographer to whom such questions may be dictated and that the said de- 
fendant will thereafter answer each and all of such questions . . ._ that, 

defendant . . . does not directly give such advice, opinions and 
answers . . ._ but has in its employ and/or under contract with it 
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I give, devise and bequeath unto The Los Angeles Bar 
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one . . . held out to the public to be an ‘attorney’ and a corporation known 
as Newspaper Information Service, Inc., . . . which . . . operates over 
the telephone number and in the place of business of the Washington Daily 
News and gives opinions on matters of law for the benefit of others 


On October 25th, 1937, a consent order was signed by Justice Daniel W. 
O'Donoghue dismissing the cause, “it being represented to the court that the 
things complained of in the bill of complaint herein ceased on, to-wit, December 
5th, 1936, and that no further relief is sought by the plaintiff herein.” 


Hennepin County (Minn.) Committee Outlines Work for Ensuing Year: 
At the first luncheon meeting of the Hennepin County, Minnesota Bar Asso- 
ciation, held September 21st, 1937, Mr. Edward J. Loring, Chairman of Henne- 
pin County District Court Commission on Unauthorized Practice of the Law, 
announced that the commission had decided to study and act upon four classes 
of unauthorized practice of the law for the ensuing year. 

The four classes were as follows: 


1. Insurance Adjustors. 

2. Accountants. 

3. Title Insurance Companies. 

4. Trust Companies. 

In reporting on the accomplishments so far had by the committee, Mr. 
Loring stated, that in actions taken against the collection agencies and pro rata 
companies, the commission had been highly successful in eradicating unlawful 
practices. 

As to accountants, Mr. Loring reported that the commission and committee 
had already held several meetings with representatives of the accountants group 
and that an amicable adjustment was thought possible. 

Mr. Loring further stated, that in the cases of Title Insurance and Trust 
companies, there had always been much complaint by the members of the bar, 
but very little real evidence presented. He insisted that the members of the 
bar either furnish real evidence on which complaints could be based or drop the 
entire matter. 


Minnesota: On September 17th, 1937, three matters were called for hearing 
before the Hon. W. W. Bardwell in the District Court by Arnold A. Karlins, 
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Chairman of the Unauthorized Practice of Law Committee of the Hennepin 
County Bar Association. 

The Unauthorized Practice Commission had previously recommended to the 
Unauthorized Practice Committee that proceedings be instituted for the purpose 
of having certain individuals and firms adjudged to be in contempt of court 
for simulation of process. 

Petitions had been filed against C. J. Claude and J. Hammerbacker and the 
Family Finance Company and its manager, Don: A. Leo; the Payton Finance 
Company and Alex Payton its manager and the Honolulu Conservatory of 
Music and H. L. Coleman, its owner and David E. Mahuka, its alleged manager, 

In the Honolulu case, it was found to have gone out of business. 

In the two other cases, the respondents were found guilty of simulating 
process and found by the court to be in contempt of court. 

A fine of $50.00 was levied in each case, however, staying proceedings for 
one week for further consideration as to the ultimate disposition. 


Detroit: The Detroit Bar Association and George E. Brand and Charles 
L. Goldstein, members of the Unauthorized Practice Committee of that Asso- 
ciation brought action early this year against Benjamin Rich (Wayne County 
Chancery No. 264,312) seeking to enjoin defendant, a Detroit real estate operator, 
from advertising by radio that he had a lawyer working in his office; that no 
lawyer was necessary in deals completed through his office, and that a free legal 
service could be obtained there. A temporary injunction was issued February 
8th, 1937. On November 12th, 1937, decree was entered by the Hon. James 
E. Chenot, Circuit Judge, enjoining the defendant, permanently, from cor- 
tinuing the activities and conduct described. 
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LEGALOG 


Inglewood: It is a pleasure to announce the election of Vernon P. Spencer 
to the presidency of the Inglewood Township Bar Association. Mr. Spencer 
has served on the Board of Trustees of the Los Angeles Bar Association during 
the past year. His presence at the weekly meetings will be missed. He is a 
real enthusiast in bar work. It is to be noted that the Inglewood Bar Associa- 
tion has been extended to include Redondo Beach, Manhattan Beach, Torrance, 
Hawthorne and Hermosa Beach. The enlarged association is certain to prove 
effective under Mr. Spencer’s administration. 


Law School Registrations: The American Law School Review has just 
published registration figures of American law schools that are members of the 
National Association of Law Schools. The number of schools reporting in the 
fall of 1937, was 172, against 162 schools reporting in 1936. The total number 
of registrations in the fall of 1937, was 38,056, less duplications. This is a 
reduction from the registrations reported for 1936, when the total was 40,529, 
less duplications. The totals do not include pre-legal students. 


San Francisco’s New Bar Publication: San Francisco Bar is the name of 
the official publication of the San Francisco Bar Association, now in its sixth 
number. It is published bi-monthly, on coated paper, with attractive cover, and 
altogether presents a fine appearance. It’s editor is Edward F. O’Day, known 
to members of the Bar throughout the State for his work on the State Bar 
Journal, He has long been known in the daily newspaper field in San Francisco. 
Associate editors are Randolph Whiting, Charles R. Boden, Alfred C. Skaife, 


and Sylvester J. McAtee. THe BuLLetTin welcomes San Francisco Bar in the 
field of legal journalism. 


Bar Proctor: A year ago New York began what its Governor described 
as “an interesting experiment,” and, under special legislation, created the office 
of Proctor of the Bar. Karl A. McCormick, Bar Proctor for the Eighth New 
York District, has just made his report for the first year of the experiment. His 
duties were to cooperate with the character committee and report to the courts 
on character and fitness of applicants for admission, investigate and report on 
charges of unethical conduct of attorneys, and to render similar service in 
connection with charges of unauthorized practice. A broader purpose of the 
legislation was to raise the standing of the bar in the opinion of the public 
and combat hostility displayed by many laymen toward the legal profession. 
Mr. McCormick believes the “interesting experiment” has proved a success; 
that his rounds of meetings with lawyers has resulted in the support of more 
than 2000 lawyers in Western New York. Mr. McCormick says: “Just as 
other businesses and professions have found it necessary to have public rela- 
tions committees or some other means of interpreting its functions to the public, 
so it becomes more and more evident that the profession of the law badly needs 
such a medium not only to inform the public of its real functions, but to 
smooth out the misunderstandings that are bound to arise in the many relation- 
ships of attorney and client.” Our State Bar would do well to consider seriously 
this statement of New York’s Bar Proctor. 


Bar “Purge”: The Cleveland Bar Association took prompt steps to express 
its opinion of the Grand Jury’s admonition to “purge from their ranks the dis- 
honest lawyers, not by gesture alone but by a good, thorough house-cleaning.” 
The Association, in an open letter demanded that the Grand Jury produce facts, 
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and pledged full cooperation “with you or anyone else who can supply evidence 
of unethical or criminal conduct on the part of any member of the bar, to 
the end that the profession may be ‘purged’.” It declared no such condition 
existed as the Grand Jury’s statement inplies. 


Drastic: In the Supreme Court of Ohio, Judd, et al. v. The City Trust 
and Savings Bank, et al., Syllabus of Decision Rendered December 15, 1937, 
by Judge Zimmerman: 


In Ohio the power to regulate, control and define the practice of 
law rests inherently in the judicial branch of the government. 


A corporation cannot lawfully engage in the practice of law; nor 
can it do so indirectly through the employment of qualified lawyers. 


The practice of law consists essentially of the performance of legal 
services for others. Banks and trust companies in Ohio are engaged 
in the unauthorized practice of law when, through their regularly 
salaried officers and employees, who may be attorneys at law admitted 
to practice in Ohio, they prepare and draft wills, trust agreements or 
contracts and other instruments requiring the exercise of legal skill, 
for their customers or patrons. And it makes no difference that 
such banks may be designated in such instruments in fiduciary capacities. 


The Future: Dean Roscoe Pound, in discussing “The Future of the Law,” 
in Yale Law Journal, had this to say: ‘The notion of a non-technical justice 
administered on the sole basis of common sense has a strong appeal to the public. 
In the United States recently the backwardness of procedure in our chief 
commercial state and that dilatory, expensive, and capricious institution, the civil 
jury, eminently unsuited for commercial litigation, has led to a great development 
of commercial arbitration. Every trade, every craft, every occupation has its 
organization with elaborate provisions for arbitration of all disputes, and there 
has been much legislation everywhere providing for enforcement of such arbitra- 
tion agreements and enforcement of awards. An arbitration association is active 
in pushing such legislation and in promoting arbitration on every hand. It has 
records of a very great number of arbitrations. But it persistently refuses to 
allow study of or access to these records lest a body of precedents might grow 
up and arbitrators might begin to act uniformly and predictably. Every endeavor 
is made to insure that each case be treated as unique and that no habit grow up 
of applying reason to experience. This but repeats the attempts in the beginnings 
of our polity to have a non-technical lay justice, and recent studies of com- 
mercial arbitration in action indicate that in the end there will be the same result.” 


Gratifying: It is gratifying to note the frequency with which THE BuLLeE- 
TIN is quoted and referred to in law publications throughout the country. In 
the last issue of Current Legal Thought which, in addition to very able articles 
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from the principal Law Reviews, prints ‘““A Key to the Nation’s Legal Periodi- 
cals,” eight original articles printed in THe BULLETIN are indexed by subject, 
name of the author, number of the issue, and the page. 


Trial by Publicity: The following resolution was recently adopted by the 
Board of Trustees of the Los Angeles Bar Association 


WHEREAS, it is common knowledge that there is a growing tendency 
on the part of unscrupulous or unthinking persons to endeavor to in- 
fluence the verdicts of juries and the judgments of judges in pending 
litigation through public addresses, radio broadcasts and newspaper 
articles and by more insidious methods; and 


WHEREAS, unless such attempts are stopped our entire system for 
the administration of justice will be imperiled; and 


WueEnreEAs, all lawyers are officers of the courts, and as such demand 
that every litigant shall have a fair trial before an unbiased jury or 
judge in the manner provided by law; and 


Wuereas, the membership of the Los Angeles Bar Association is 
representative of the entire community, and in vigorously resisting these 
attempts has no selfish interest to serve; 


Now TuHereFore, Be It Resotvep, that a standing committee of 
nine members to be appointed by the president of the Association, be, 
and the same is hereby created, to be known as the Committee for the 
Protection of Judicial Independence, whose duty it shall be to investigate 
from time to time any and all attempts which may be made by public 
addresses, radio broadcasts, newspaper articles, or otherwise, to influence 
the determination by any judge or jury, together with all attempts to 
belittle our courts or bring the same into disrepute, and to report from 
time to time, to the Board of Trustees of this Association the results 
of its investigation, together with recommendations as to the proceed- 
ings which it feels the Los Angeles Bar Association should take to 
correct abuses which the committee has been investigating. 
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WOMEN’S COMMITTEE; 1938 OFFICERS 


HE Women’s Junior Committee of the Los Angeles Bar Association has 

elected the following officers for 1938: Chairman, Ruth August Bard; 
First Vice-Chairman, Rena Brewster; Second Vice-Chairman, Gizella Loshoncy ; 
Secretary, Louise Mason. 


The Board of Trustees has approved the election as provided in Article XI 
of the By-laws of the Association. 
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